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securities held by or for the account of the
registrant or its subsidiaries, plus securities
deemed outstanding pursuant to Rule 13d-
3(d)(1) under the Exchange Act 17 (CFR
240.13d-3(d)(1)). For purposes of paragraph
(b), if the percentage of shares beneficially
owned by any director or nominee, or by all
directors and officers of the registrant as a
group, does not exceed one percent of the
class so owned, the registrant may, in lieu of
furnishing a precise percentage, indicate this
fact by means of an asterisk and explanatory
footnote or other similar means.

2. For the purposes of this Item, beneficial
ownership shall be determined in accordance
with Rule 13d-3 under the Exchange Act
(§240.13d-3 of this chapter). Include such ad-
ditional subcolumns or other appropriate ex-
planation of column (3) necessary to reflect
amounts as to which the beneficial owner
has (A) sole voting power, (B) shared voting
power, (C) sole investment power, or (D)
shared investment power.

3. The registrant shall be deemed to know
the contents of any statements filed with the
Commission pursuant to section 13(d) or 13(g)
of the Exchange Act. When applicable, a reg-
istrant may rely upon information set forth
in such statements unless the registrant
knows or has reason to believe that such in-
formation is not complete or accurate or
that a statement or amendment should have
been filed and was not.

4. For purposes of furnishing information
pursuant to paragraph (a) of this Item, the
registrant may indicate the source and date
of such information.

5. Where more than one beneficial owner is
known to be listed for the same securities,
appropriate disclosure should be made to
avoid confusion. For purposes of paragraph
(b), in computing the aggregate number of
shares owned by directors and officers of the
registrant as a group, the same shares shall
not be counted more than once.

6. Paragraph (c) of this Item does not re-
quire a description of ordinary default provi-
sions contained in the charter, trust inden-
tures or other governing instruments relat-
ing to securities of the registrant.

7. Where the holder(s) of voting securities
reported pursuant to paragraph (a) hold
more than five percent of any class of voting
securities of the registrant pursuant to any
voting trust or similar agreement, state the
title of such securities, the amount held or
to be held pursuant to the trust or agree-
ment (if not clear from the table) and the du-
ration of the agreement. Give the names and
addresses of the voting trustees and outline
briefly their voting rights and other powers
under the trust or agreement.

[47 FR 11401, Mar. 16, 1982, as amended at 47
FR 55665, Dec. 13, 1982; 51 FR 42056, Nov. 20,
1986; 57 FR 48158, Oct. 21, 1992]

§229.404

§229.404 (Item 404) Certain relation-
ships and related transactions.

(a) Transactions with management and
others. Describe briefly any trans-
action, or series of similar trans-
actions, since the beginning of the reg-
istrant’s last fiscal year, or any cur-
rently proposed transaction, or series
of similar transactions, to which the
registrant or any of its subsidiaries
was or is to be a party, in which the
amount involved exceeds $60,000 and in
which any of the following persons had,
or will have, a direct or indirect mate-
rial interest, naming such person and
indicating the person’s relationship to
the registrant, the nature of such per-
son’s interest in the transaction(s), the
amount of such transaction(s) and,
where practicable, the amount of such
person’s interest in the transaction(s):

(1) Any director or executive officer
of the registrant;

(2) Any nominee for election as a di-
rector;

(3) Any security holder who is known
to the registrant to own of record or
beneficially more than five percent of
any class of the registrant’s voting se-
curities; and

(4) Any member of the immediate
family of any of the foregoing persons.

Instructions to Paragraph (a) of Item 404: 1.
The materiality of any interest is to be de-
termined on the basis of the significance of
the information to investors in light of all
the circumstances of the particular case. The
importance of the interest to the person hav-
ing the interest, the relationship of the par-
ties to the transaction with each other and
the amount involved in the transactions are
among the factors to be considered in deter-
mining the significance of the information
to investors.

2. For purposes of paragraph (a), a person’s
immediate family shall include such person’s
spouse; parents; children; siblings; mothers
and fathers-in-law; sons and daughters-in-
law; and brothers and sisters-in-law.

3. In computing the amount involved in the
transaction or series of similar transactions,
include all periodic installments in the case
of any lease or other agreement providing for
periodic payments or installments.

4. The amount of the interest of any person
specified in paragraphs (a) (1) through (4)
shall be computed without regard to the
amount of the profit or loss involved in the
transaction(s).

5. In describing any transaction involving
the purchase or sale of assets by or to the
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registrant or any of its subsidiaries, other-
wise than in the ordinary course of business,
state the cost of the assets to the purchaser
and, if acquired by the seller within two
years prior to the transaction, the cost
thereof to the seller. Indicate the principle
followed in determining the registrant’s pur-
chase or sale price and the name of the per-
son making such determination.

6. Information shall be furnished in answer
to paragraph (a) with respect to transactions
that involve remuneration from the reg-
istrant or its subsidiaries, directly or indi-
rectly, to any of the persons specified in
paragraphs (a) (1) through (4) for services in
any capacity unless the interest of such per-
son arises solely from the ownership individ-
ually and in the aggregate of less than ten
percent of any class of equity securities of
another corporation furnishing the services
to the registrant or its subsidiaries.

7. No information need be given in answer
to paragraph (a) as to any transactions
where:

A. The rates or charges involved in the
transaction are determined by competitive
bids, or the transaction involves the render-
ing of services as a common or contract car-
rier, or public utility, at rates or charges
fixed in conformity with law or govern-
mental authority;

B. The transaction involves services as a
bank depositary of funds, transfer agent, reg-
istrar, trustee under a trust indenture, or
similar services; or

C. The interest of the person specified in
paragraphs (a) (1) through (4) arises solely
from the ownership of securities of the reg-
istrant and such person receives no extra or
special benefit not shared on a pro rata
basis.

8. Paragraph (a) requires disclosure of indi-
rect, as well as direct, material interests in
transactions. A person who has a position or
relationship with a firm, corporation, or
other entity that engages in a transaction
with the registrant or its subsidiaries may
have an indirect interest in such transaction
by reason of such position or relationship.
Such an interest, however, shall not be
deemed ‘‘material’’ within the meaning of
paragraph (a) where:

A. The interest arises only: (i) From such
person’s position as a director of another
corporation or organization which is a party
to the transaction; or (ii) from the direct or
indirect ownership by such person and all
other persons specified in paragraphs (a) (1)
through (4), in the aggregate, of less than a
ten percent equity interest in another person
(other than a partnership) which is a party
to the transaction; or (iii) from both such po-
sition and ownership;

B. The interest arises only from such per-
son’s position as a limited partner in a part-
nership in which the person and all other
persons specified iIn paragraphs (a) (1)

17 CFR Ch. Il (4-1-98 Edition)

through (4) have an interest of less than ten
percent; or

C. The interest of such person arises solely
from the holding of an equity interest (in-
cluding a limited partnership interest, but
excluding a general partnership interest) or
a creditor interest in another person that is
a party to the transaction with the reg-
istrant or any of its subsidiaries, and the
transaction is not material to such other
person.

9. There may be situations where, although
these instrucions do not expressly authorize
nondisclosure, the interest of a person speci-
fied in paragraphs (a) (1) through (4) in a par-
ticular transaction or series of transactions
is not a direct or indirect material interest.
In that case, information regarding such in-
terest and transaction is not required to be
disclosed in response to this paragraph.

(b) Certain business relationships. De-
scribe any of the following relation-
ships regarding directors or nominees
for director that exist, or have existed
during the registrant’s last fiscal year,
indicating the identity of the entity
with which the registrant has such a
relationship, the name of the nominee
or director affiliated with such entity
and the nature of such nominee’s or di-
rector’s affiliation, the relationship be-
tween such entity and the registrant
and the amount of the business done
between the registrant and the entity
during the registrant’s last full fiscal
year or proposed to be done during the
registrant’s current fiscal year:

(1) If the nominee or director is, or
during the last fiscal year has been, an
executive officer of, or owns, or during
the last fiscal year has owned, of
record or beneficially in excess of ten
percent equity interest in, any business
or professional entity that has made
during the registrant’s last full fiscal
year, or proposes to make during the
registrant’s current fiscal year, pay-
ments to the registrant or its subsidi-
aries for property or services in excess
of five percent of (i) the registrant’s
consolidated gross revenues for its last
full fiscal year, or (ii) the other enti-
ty’s consolidated gross revenues for its
last full fiscal year;

(2) If the nominee or director is, or
during the last fiscal year has been, an
executive officer of, or owns, or during
the last fiscal year has owned, of
record or beneficially in excess of ten
percent equity interest in, any business
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or professional entity to which the reg-
istrant or its subsidiaries has made
during the registrant’s last full fiscal
year, or proposes to make during the
registrant’s current fiscal year, pay-
ments for property or services in excess
of five percent of (i) the registrant’s
consolidated gross revenues for its last
full fiscal year, or (ii) the other enti-
ty’s consolidated gross revenues for its
last full fiscal year;

(3) If the nominee or director is, or
during the last fiscal year has been, an
executive officer of, or owns, or during
the last fiscal year has owned, of
record or beneficially in excess of ten
percent equity interest in, any business
or professional entity to which the reg-
istrant or its subsidiaries was indebted
at the end of the registrant’s last full
fiscal year in an aggregate amount in
excess of five percent of the reg-
istrant’s total consolidated assets at
the end of such fiscal year;

(4) If the nominee or director is, or
during the last fiscal year has been, a
member of, or of counsel to, a law firm
that the issuer has retained during the
last fiscal year or proposes to retain
during the current fiscal year; Pro-
vided, however, that the dollar amount
of fees paid to a law firm by the reg-
istrant need not be disclosed if such
amount does not exceed five percent of
the law firm’s gross revenues for that
firm’s last full fiscal year;

(5) If the nominee or director is, or
during the last fiscal year has been, a
partner or executive officer of any in-
vestment banking firm that has per-
formed services for the registrant,
other than as a participating under-
writer in a syndicate, during the last
fiscal year or that the registrant pro-
poses to have perform services during
the current year; Provided, however,
That the dollar amount of compensa-
tion received by an investment bank-
ing firm need not be disclosed if such
amount does not exceed five percent of
the investment banking firm’s consoli-
dated gross revenues for that firm’s
last full fiscal year; or

(6) Any other relationships that the
registrant is aware of between the
nominee or director and the registrant
that are substantially similar in na-
ture and scope to those relationships
listed in paragraphs (b) (1) through (5).

§229.404

Instructions to Paragraph (b) of Item 404: 1.
In order to determine whether payments or
indebtedness exceed five percent of the con-
solidated gross revenues of any entity, other
than the registrant, it is appropriate to rely
on information provided by the nominee or
director.

2. In calculating payments for property
and services the following may be excluded:

A. Payments where the rates or charges in-
volved in the transaction are determined by
competitive bids, or the transaction involves
the rendering of services as a common con-
tract carrier, or public utility, at rates or
charges fixed in conformity with law or gov-
ernmental authority;

B. Payments that arise solely from the
ownership of securities of the registrant and
no extra or special benefit not shared on a
pro rata basis by all holders of the class of
securities is received; or

C. Payments made or received by subsidi-
aries other than significant subsidiaries as
defined in Rule 1-02(w) of Regulation S-X
[§210.1-02(w) of this chapter], provided that
all such subsidiaries making or receiving
payments, when considered in the aggregate
as a single subsidiary, would not constitute
a significant subsidiary as defined in Rule 1-
02(w).

3. In calculating indebtedness the following
may be excluded:

A. Debt securities that have been publicly
offered, admitted to trading on a national se-
curities exchange, or quoted on the auto-
mated quotation system of a registered secu-
rities association;

B. Amounts due for purchases subject to
the usual trade terms; or

C. Indebtedness incurred by subsidiaries
other than significant subsidiaries as defined
in Rule 1-02(w) of Regulation S-X [§210.1-
02(w) of this chapter], provided that all such
subsidiaries incurring indebtedness, when
considered in the aggregate as a single sub-
sidiary, would not constitute a significant
subsidiary as defined in Rule 1-02(w).

4. No information called for by paragraph
(b) need be given respecting any director who
is no longer a director at the time of filing
the registration statement or report contain-
ing such disclosure. If such information is
being presented in a proxy or information
statement, no information need be given re-
specting any director whose term of office as
a director will not continue after the meet-
ing to which the statement relates.

(c) Indebtedness of management. If any
of the following persons has been in-
debted to the registrant or its subsidi-
aries at any time since the beginning
of the registrant’s last fiscal year in an
amount in excess of $60,000, indicate
the name of such person, the nature of
the person’s relationship by reason of
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which such person’s indebtedness is re-
quired to be described, the largest ag-
gregate amount of indebtedness out-
standing at any time during such pe-
riod, the nature of the indebtedness
and of the transaction in which it was
incurred, the amount thereof outstand-
ing as of the latest practicable date
and the rate of interest paid or charged
thereon:

(1) Any director or executive officer
of the registrant;

(2) Any nominee for election as a di-
rector;

(3) Any member of the immediate
family of any of the persons specified
in paragraph (c) (1) or (2);

(4) Any corporation or organization
(other than the registrant or a major-
ity-owned subsidiary of the registrant)
of which any of the persons specified in
paragraph (c) (1) or (2) is an executive
officer or partner or is, directly or indi-
rectly, the beneficial owner of ten per-
cent or more of any class of equity se-
curities; and

(5) Any trust or other estate in which
any of the persons specified in para-
graph (c) (1) or (2) has a substantial
beneficial interest or as to which such
person serves as a trustee or in a simi-
lar capacity.

Instructions to Paragraph (c), of Item 404: 1.
For purposes of paragraph (c), the members
of a person’s immediate family are those per-
sons specified in Instruction 2 to Item 404(a).

2. Exclude from the determination of the
amount of indebtedness all amounts due
from the particular person for purchases sub-
ject to usual trade terms, for ordinary travel
and expense payments and for other trans-
actions in the ordinary course of business.

3. If the lender is a bank, savings and loan
association, or broker-dealer extending cred-
it under Federal Reserve Regulation T [12
CFR part 220] and the loans are not disclosed
as nonaccrual, past due, restructured or po-
tential problems (see Item II1.C. 1. and 2. of
Industry Guide 3, Statistical Disclosure by
Bank Holding Companies), disclosure may
consist of a statement, if such is the case,
that the loans to such persons (A) were made
in the ordinary course of business, (B) were
made on substantially the same terms, in-
cluding interest rates and collateral, as
those prevailing at the time for comparable
transactions with other persons, and (C) did
not involve more than the normal risk of
collectibility or present other unfavorable
features.

4. If any indebtedness required to be de-
scribed arose under section 16(b) of the Ex-

17 CFR Ch. Il (4-1-98 Edition)

change Act and has not been discharged by
payment, state the amount of any profit re-
alized, that such profit will inure to the ben-
efit of the registrant or its subsidiaries and
whether suit will be brought or other steps
taken to recover such profit. If, in the opin-
ion of counsel, a question reasonably exists
as to the recoverability of such profit, it will
suffice to state all facts necessary to de-
scribe the transactions, including the prices
and number of shares involved.

(d) Transactions with promoters. Reg-
istrants that have been organized with-
in the past five years and that are fil-
ing a registration statement on Form
S-1 under the Securities Act (§239.11 of
this chapter) or on Form 10 and Form
10-SB under the Exchange Act (§239.210
of this chapter) shall:

(1) State the names of the promoters,
the nature and amount of anything of
value (including money, property, con-
tracts, options or rights of any kind)
received or to be received by each pro-
moter, directly or indirectly, from the
registrant and the nature and amount
of any assets, services or other consid-
eration therefore received or to be re-
ceived by the registrant; and

(2) As to any assets acquired or to be
acquired by the registrant from a pro-
moter, state the amount at which the
assets were acquired or are to be ac-
quired and the principle followed or to
be followed in determining such
amount and identify the persons mak-
ing the determination and their rela-
tionship, if any, with the registrant or
any promoter. If the assets were ac-
quired by the promoter within two
years prior to their transfer to the reg-
istrant, also state the cost thereof to
the promoter.

Instructions to Item 404: 1. No information
need be given in response to any paragraph
of Item 404 as to any compensation or other
transaction reported in response to any
other paragraph of Item 404 or to Item 402 of
Regulation S-K (§229.402 of this chapter) or
as to any compensation with respect to
which information may be omitted pursuant
to Item 402.

2. If the information called for by Item 404
is being presented in a registration state-
ment filed pursuant to the Securities Act or
the Exchange Act, information shall be given
for the periods specified in the Item and, in
addition, for the two fiscal years preceding
the registrant’s last fiscal year.

3. A foreign private issuer may respond to
Item 404 only to the extent that the reg-
istrant discloses to its security holders or
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otherwise makes public the information
specified in that Item.

[47 FR 55665, Dec. 13, 1982, as amended at 48
FR 37612, Aug. 19, 1983; 48 FR 44475, Sept. 29,
1983; 56 FR 30053, 30054, July 1, 1991; 59 FR
65637, Dec. 20, 1994]

§229.405 (Item 405) Compliance with
section 16(a) of the Exchange Act.

Every registrant having a class of eg-
uity securities registered pursuant to
section 12 of the Exchange Act (15
U.S.C. 78l), every closed-end invest-
ment company registered under the In-
vestment Company Act of 1940 (15
U.S.C. 80a-1 et seq.), and every holding
company registered pursuant to the
Public Utility Holding Company Act of
1935 (15 U.S.C. 79a et seq.) shall:

(a) Based solely upon a review of
Forms 3 (§249.103) and 4 (§249.104) and
amendments thereto furnished to the
registrant pursuant to §240.16a-3(e)
during its most recent fiscal year and
Forms 5 and amendments thereto
(8249.105) furnished to the registrant
with respect to its most recent fiscal
year, and any written representation
referred to in paragraph (b)(2)(i) of this
Item.

(1) Under the caption ‘‘Section 16(a)
Beneficial Ownership Reporting Com-
pliance,” identify each person who, at
any time during the fiscal year, was a
director, officer, beneficial owner of
more than ten percent of any class of
equity securities of the registrant reg-
istered pursuant to section 12 of the
Exchange Act, or any other person sub-
ject to section 16 of the Exchange Act
with respect to the registrant because
of the requirements of section 30 of the
Investment Company Act or section 17
of the Public Utility Holding Company
Act (‘‘reporting person’) that failed to
file on a timely basis, as disclosed in
the above Forms, reports required by
section 16(a) of the Exchange Act dur-
ing the most recent fiscal year or prior
fiscal years.

(2) For each such person, set forth
the number of late reports, the number
of transactions that were not reported
on a timely basis, and any known fail-
ure to file a required Form. A known
failure to file would include, but not be
limited to, a failure to file a Form 3,
which is required of all reporting per-
sons, and a failure to file a Form 5 in

§229.501

the absence of the written representa-
tion referred to in paragraph (b)(2)(i) of
this section, unless the registrant oth-
erwise knows that no Form 5 is re-
quired.

NoOTE: The disclosure requirement is based
on a review of the forms submitted to the
registrant during and with respect to its
most recent fiscal year, as specified above.
Accordingly, a failure to file timely need
only be disclosed once. For example, if in the
most recently concluded fiscal year a report-
ing person filed a Form 4 disclosing a trans-
action that took place in the prior fiscal
year, and should have been reported in that
year, the registrant should disclose that late
filing and transaction pursuant to this Item
405 with respect to the most recently con-
cluded fiscal year, but not in material filed
with respect to subsequent years.

(b) With respect to the disclosure re-
quired by paragraph (a) of this Item:

(1) A form received by the registrant
within three calendar days of the re-
quired filing date may be presumed to
have been filed with the Commission
by the required filing date.

(2) If the registrant (i) receives a
written representation from the report-
ing person that no Form 5 is required;
and (ii) maintains the representation
for two years, making a copy available
to the Commission or its staff upon re-
quest, the registrant need not identify
such reporting person pursuant to
paragraph (a) of this Item as having
failed to file a Form 5 with respect to
that fiscal year.

[56 FR 7265, Feb. 21, 1991, as amended at 61
FR 30391, June 14, 1996]

Subpart 229.500—Registration
Statement and Prospectus
Provisions

§229.501 (Item 501) Forepart of Reg-
istration Statement and Outside
Front Cover Page of Prospectus.

The registrant must furnish the fol-
lowing information in plain English.
See §230.421(d) of Regulation C of this
chapter.

(a) Front cover page of the registration
statement. Where appropriate, include
the delaying amendment legend from
§230.473 of Regulation C of this chapter.

(b) Outside front cover page of the pro-
spectus. Limit the outside cover page to
one page. If the following information
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